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¢Jcflclcf>df cf>T '1l+f ~ 'Qffl
Name & Address of The Appellants

Mis. JMC Projects (India) Pvt Ltd

Ahmedabad
ga 374la arr a rig€ al{ sf aaf Ufa If@earl at tqh RfRa Tar a

raaT Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

xfr:rr ycc, Ur gc vi taa 3r@#ta +nrzmrf@raw at 3rfhc
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fc'Rfn:T~.1994 cBl" tTRf 86 cf> a@T@~ cf,f frr:.:r cf> -qm cBl" W~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa 28hr 9ts +fr zycen, ma zrec vi hara 3r4#r +nnf@raw i1. 20, #cc
g1R-clcci1 cf>A.11'3°-s, ~ ~. 31\3+-IGlcsllG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad- 380 016.

(ii) 37fl4tu muff@au at f0#tu 3r@fr, 1994 cBl" tTRf 86 (1) cf> a@T@ ~ "ffcflcfr<
f.illl-Jlclc•i"t, 1994 cf> -Pt"wf 9 (1) cf> siafa ferfRa Tf ~.t'r- 5 # "qi~ ~ # cITT '3'IT
ah+ft yd Ur arr fr 3mar # fag an4l# nu{ it ur uRzifa Gr#t a1Rau (Gi gmfr 4Ra atfl) aherfavn # muff@rawr at -znzrft fer
2, a±t # Ra 14Ra 2a #a rug a zrr «frzR aifasa an rr #w
i ti hara 6t i , anur #t l=fi.r 31R wnm ·7qr u#ftu s ala qt Ura a t cIBt ~
1000 /- ~ ~ m.ft 1 set hara a6t nit, ans #t l=fi.r 31R wnm ·ran far sq, s Gr4 zr
50 ~ cTcp 'ITT cTT WW sooo/ - ~~ m.ft I ±i hara a6t mi, anu #6t l=fi<r 31R WTTm 1fllT
ifnr q; so Gar atr vnat & ai 6g; 1oooo/- pt rtzf
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appe ·

1

against (one of which shall be certified copy) and should be accompanied by a fees ~1mr r,9
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 a6/-¾
less, Rs.5000/- where the amount of service tax & interest demanded & penalty .ffi/. i~;,iift,., J,.\'\
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the· ah] untl,~ s ;:, J
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in t!ie\ rm~.@: . / '.''/·ao ±.'·•. ::J_~ao..·-··~--;;:?--...{,,



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcmTTT~.1994 c#t e1RT 86 c#t sq--arrii vi (2) a siafa r4 ara ma8), 1og4 fa 9 (2&)
a oiafa f.lmfur ll>f4 ~.-t'r.-7 if c#t u raft vi smr mer sngu,, trma zyea (srft) smr #t mmrr (OIA)(
mimfr if sf) sit 'rR
agar, srra / U 3gr rraT A2l9k #sh snr zgea, srj#tu mrznf@rawr at sraa ar ea'g srrr
(010_) c#t ~~ tMf I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zremizhf@r rzrea zrca 3tf@Rm, 1975 c#t mrr tJ'{ orgpdt --1 siafa Raffa Rg srg.I srhr vi err
qt@rat rhr at vR R "'{ii 6.50/- ira <ITT~~fucJ>c WIT m'1T ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. wt ye, Ira zge vi hara 3r4t#ta =nraf@era (aarf@er) Rmra6ft, 1es2 i affa v arr ii@era Tai at
~ffl qffi f.l<Jlrr c#t 31N a9t ezn 3naff Rhar uar &t

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mm ~<>-i:fi,~~\wi:fi' '(!cf~~-~ CmcIB) (fi"m 3-fCfR>rr (fi" ;i:rrnm ~
hr4tzr3=9la[ca 3f@1fun, &&9 Rt arr 399a 3iaifa fatrzr(in-)3re)Grrg(erg #stin
29) feeiis: a€.oc.28g 5it RR fa#r 3f@)GI, &&& #t arr 3 h 3iaii hara at aft mar ft are&,

"aarr f@fa#tareqa-@rsiraar3rfarj&,arf fazrnr# iairsm frsrart3r4fr2zr
mwarmatsvar@era ITT

~~~wcfi '(!cf~(fi" 3fc:rm:r" #ra-r fct,Q' df"Q" eraj fa enf@a?
.:> .:>

(il mu 11 if <fi" .3RfaTci~ ~
(@i) adz srmr #t t a{ ara ufw
(@ii) dzs fa <1 J.I I clJi a fG1a 6 <fi" .3RfaTci ~ ~

> 3itarf zI f# gr ear <fi" 7ran fatr (gi. 2) 3r@1f2rm, 2014 h 3car # qa fas#
3r4#rzr ,Tf@rart amgrf@larrfrr zrara3r5ffvi 3r4latraca&fztt

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaf i, sr 3ri?r # uf 3r4la uf@rawr ah mar szi areas 3rrar res zur aus
.:> .:>

RI q I fac1 ~m 1IPT fcITTr 'JfC!' ~wtn c);' 10% a_prc-trar tR" 3it srzihavs RI q I fac1 ~ C1Gf a-cs c);' 10%
a_prc-trar tR" cfi'r~~t I .

4(1) In view of above, an appeal against this order shall lie be · ~a1q, n
payment of 10% of the duty demanded where duty or duty and pen or
penalty, where penalty alone is in dispute.
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:: ORDER-IN- APPEAL ::

The Assistant Commissioner, Service Tax, Division-III, Ahmedabad
(hereinafter referred to as 'appellant') has filed the present appeals against
the following Orders-in-Original (hereinafter referred to as 'impugned orders')
passed in the matter of refund claim filed by M/s. JMC Projects (India) Pvt.
Ltd., A-104, Shapath-4, Opp. Karnavati Club, S. G. Road, Ahmedabad
(hereinafter referred to as 'respondents');
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2. The facts of the case, in brief, are that the respondents were engaged in
providing, services under the category of 'Works Contract Service' and hold
valid registration number AAACJ3814EST001. The respondents had provided
services to government organizations under Mega Exemption Notification
number '25/2012-ST dated 20.06.2012. As the government refused to
reimburse the Service Tax paid by the respondents, they had filed the above
mentioned refund claims under Section 102 of the Finance Act, 2016 read with
the Finance Act, 1994 and rules made there under. The said refund claims
were sanctioned vide the impugned orders by the adjudicating authority after
rejecting the amount of t49,66,894/- pertaining to the refund claim
mentioned in serial number 1 above.

· 3. The impugned orders were reviewed by the Commissioner of Service
Tax, Ahmedabad and issued review orders number 40/2016-17, 41/2016-17
and 42/2016-17 all dated 27.12.2016 respectively for filing appeal under
section 84(1) of the Finance Act, 1994 on the ground that the impugned
orders were not legal and proper and the refunds were sanctioned
erroneously. The appellant claimed that during scrutiny of the refund claims it
was observed that the respondents were availing CENVAT credit of input
services which were used in taxable as well as exempted services provided by
the latter. It was further noticed that the respondents were not maintaining
separate account of CENVAT credit as per Rule 6(3) of the Cenvat Credit
Rules, 2004. Further, it was noticed that the respondents had reversed the
CENVAT credit as per Rule 6(3A) of the Cenvat Credit Rules, 2004 considering
only common input services. However, they were required to reverse the
entire CENVAT credit irrespective of common input services or otherwise. The

· appellant alleged that the adjudicating authority, before sanctioning the
claims, did not verify (a) whether the respondents had utilized the CENVAT
credit on input services in terms of CCR, 2004 and whether they had
maintained separate accounts of CENVAT credit used in exempted services as
well as taxable services; (b) how the refund claims have been sanctioned
without fulfillment of condition of sub-rule (3)(1) of Rule 6 of CCR, 2004: ' am,
(c) the adjudicating authority had not referred to the ST-3 returns for ,e$ ' ""2%,
2015-16 to ascertain the utilization of CENVAT credit of input serv' sf ?
appellant also alleged that the adjudicating authority has not ve if@° g;

Ee
, " e •s «

'so 4·° ·?>•••

Sr OIO No. OIO date Amount of Amount of Rev. Order

No refund refund No.
claimed () sanctioned

&
1 STC/Ref/81/JMC/K.M.Mohadikar/ 23.09.16 1,10,16,063 60,49,169 40/2016-17

AC/Div-III/16-17
2 STC/Ref/82/JMC/K.M.Mohadikar/ 23.09.16 85,21,613 85,21,612 41/2016-17

AC/Div-III/16-17
3 STC/Ref/83/JMC/K.M.Mohadikar/ 23.09.16 2,54,10,032 2,54,10,032 42/2016-17

AC/Div-III/16-17
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4. Personal hearing in both the matters was granted and held on
21.08.2017. Shri Jigar Shah, Advocate, appeared before me on behalf of the
appellants and argued that Section 102 of the Finance Act, 2016 is self
contained provision and pointed out several judgments in their favour.

s. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral and written submissions made
by the respondents at the time of personal hearing.

6. The appellant has claimed that the adjudicating authority has not
verified the detailed calculation of the reversal of CENVAT credit. The appellant
has alleged that the respondents were required to reverse 7% of the gross
value instead of the credit of common services they have reversed. Thus,
according to the appellant, the respondents have not reversed the amount as
per Rule 6(3)(1) of CCR, 2004. In this regard, I would like to quote below the
contents of Rule 6 of CCR, 2004;

"Rule 6. Obligation of manufacturer of dutiable and exempted
goods and provider of taxable and exempted services.-

(1) The CENVAT credit shall not be allowed on such quantity of input or
input service which is used in the manufacture of exempted goods or for
provision of exempted services, except in the circumstances mentioned
in sub-rule (2). Provided that the CENVAT credit on inputs shall not be
denied to job worker referred to in rule 12AA of the Central Excise Rules,
2002, on the ground that the said inputs are used in the manufacture of
goods cleared without payment of duty under the provisions of that rule.

(2) Where a manufacturer or provider of output service avails of CENVAT
credit in. respect of any inputs or input services, and manufactures such
final products or provides such output service which are chargeable to
duty or tax as well as exempted goods or services, then, the
manufacturer or provider of output service shall maintain separate
accounts for receipt, consumption and inventory of input and input
service meant for use in the manufacture of dutiable final products or in
providing output service and the quantity of input meant for use in the
manufacture of exempted goods or services and take CENVAT credit only
on that quantity of input or input service which is intended for use in the
manufacture of dutiable goods or in providing output service on which
service tax is payable.

(3) Notwithstanding anything contained in sub-rules (1) and (2), the
manufacturer ,of goods or the provider of output service, opting not to
maintain separate accounts, shall follow either of the following options,
as applicable to him, namely:-

(i) the manufacturer of goods shall pay an amount equal to 6%
of value of the exempted goods and the provider of output
service shall pay an amount equal to 7%. of value of the
exempted services; or
(ii)the manufacturer of goods or the provider of output service
shall pay an amount equivalent to the CENVAT cre' aanae
attributable to inputs and input services used in, or in re is.,%;
to, the manufacture of exempted goods or for provi nfh$' f.- z%
exempted services subject .to the conditions and e &ee
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specified in sub-rule (34).
Explanation I.- If the manufacturer of goods or the provider of
output service, avails any of the option under this sub-rule, he
shall exercise such option for all exempted goods manufactured
by him or, as the case may be, all exempted services provided
by him, and such option shall not be withdrawn during
the remaining part of the financial year.
Explanation II.-For removal of doubt, it is hereby clarified that
the credit shall not be allowed on inputs and input services used
exclusively for the manufacture of exempted goods or provision
of exempted service".

In the case of the Commissioner of Central Excise, Puducherry versus the
CESTAT, Chennai, the Hon'ble Hon'ble High Court of Judicature, Madras
concluded that the assessee, suo moto, reversed the credit on common inputs
used for manufacturing of dutiable and exempted goods. Hence, reversal of
8% of value of exempted goods· not required. Question of law answered
against Revenue. The concerned portion of the verdict is reproduced as below;

"13. For claiming the benefit under Section 57CC(9) of the Act, the
manufacturer has to maintain separate books of accounts, sub-section
(2) to Section 73 of the Finance Act, 2010 mandates that the
assessee has to make an application to the Commissioner of Central
Excise along with documentary evidence and a Certificate from the
Chartered Accountant or a Cost Accountant, certifying the amount of
input credit attributable to the inputs used in or in relation to the
manufacture of exempted goods within a-period of six months from
the date on which the Finance Bill, 2010 received the assent of the
President. However, in the present case, even as per the show cause
notice and the order of adjudication, it is clear that the input credit
has been reversed by the respondent/assessee even prior to the
amendment. In such view of the matter, the Tribunal, following the
decision of the Allahabad High Court in Hello Mineral Water case
(supra), which followed the decision of the Apex Court in Chandrapur
Magnet Wires case (supra) rightly set aside the demand".

In the case of the Commissioner of Central Excise, Chennai-II versus ICMC
Corporation Ltd., the Hon'ble Hon'ble High Court of Judicature, Madras
proclaimed that when credit attributable to them is reversed in the case of
inputs used exclusively for manufacture of exempted products, demand of 8%
or 10% on sale price was not justified under Rule 6 of Cenvat Credit Rules,
2004. The related portion of the said judgment is reproduced below;

"2. Following the decision of the Apex Court in the case of
. Chandrapur Magnet Wires (P) Ltd. v. Collector of Central Excise,
Nagpur reported in 1996 (81) E.L. T. 3 (S.C.), wherein the Apex Court
held that when the credit attributable to the inputs in exempted
product is reversed by the assessee, the demand of8% - 10% on the
sale price was not justified under Rule 6 of the Cenvat Credit Rules,
2004, the Customs, Excise and Service Tax Appellate Tribunal allowed
the appeal filed by the assessee holding that when the credit was
reversed by the assessee, it was as if they had not taken any credit at
all.
3. Aggrieved by this, the Revenue is on appeal before this Court.
4. We find from a reading of the amendment made to Rule 6 under
Section 73 of the Finance Act, 2010 that the procedure of the Cenvat
Credit Rules under Rule 6 was brought in with retrospective effect
from September, 2004 by insertion under Rule 6(6), which reads as ,

d ~~~un er; . A 14Gs %
d F 6,° ", •S. Provisions of Amendment Pero o. $$ ,'$

No. Cenvat Credit effect of ? 8±
Rules, 2004 to be amendme, &' gs

'@Pen@du1. ?·H- s
1 2 3 4 No .s° °Lllj2,lggy "

;'c
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Rule 6 of the In the Cenvat Credit Rules, 10th day of
Cenvat Credit 2004, in Rule 6, after sub-rule September
Rules, 2004 as (6), the following sub-rule shall 2004 to the
published vide be inserted, namely : 31 t d f
Notincaon Number ·zy were a atsue retain to ,~
G.S.R. 600 (E), adjustment ofcredit on inputs or Marc, 2
dated the 10th input services used in or in (both days
September, 2004 relation to exempted final inclusive).
[23/2004-CENTRAL products relating to the period
EXCISE (N.T.), beginning on the 10th day of
dated the 10th september, 2004 and ending
September, 2004]. with the 31st day of March,

2008 (both days inclusive) is
pending on the date on which
the Finance Bill, 2010 receives
the assent of the President,
then, notwithstanding anything
contained in sub-rules (1) and
(2), and clauses (a) and (b) of
sub-rule (3), a manufacturer
availing Cenvat credit in respect
of any inputs or input services
and manufacturing final products
which are chargeable to duty
and also other final products
which are exempted goods, may
pay an amount equivalent to
Cenvat credit attributable to the
inputs or input services used in,
or in relation to the manufacture
of, exempted goods before or
after the clearance of such
goods:
Provided that the manufacturer
shall pay interest at the rate of
twenty-four per cent, per annum
from the due date till the date of
paymentofthe said amount.
Explanation : For the purpose of
this sub-rule, "due date" means
the 5th day of the month
following the month in which
goods have been cleared from
the factory.

As per Section 73 sub-section (2) of the Finance Act, 2010 the
assessee has to make an application to the Commissioner of Central
Excise along with documentary evidence and a Certificate from the
Chartered Accountant or a Cost Accountant, certifying the amount of
input credit attributable to the inputs used in or in relation to the
manufacture of exempted goods within a period of six months from
the date on which the Finance Bill, 2010 received the assent of the
President.
5. Considering the fact that the assessee had reversed the credit
even prior to the amendment and the order of the Tribunal is in fact
no different from what is contemplated under the Finance Act, 2010,
we do not find anything survives further for this Court to consider the
merits of the case pleaded by the Revenue.
6. Accordingly, the Civil Miscellaneous Appeal fails and the same is
dismissed. No costs".

Thus, from the above, it is quite clear that the adjudicating authority cannot
direct the respondents to follow the conditions mentioned in Rule 6(3) above.
The respondents have the choice to follow either of the options and the
department is not supposed to force any of the options on the respondents. In
these cases, the respondents had opted for option number (ii) and reversed an
amount equivalent to the CENVAT credit attributable to inputs and in aa
'services used in, or in relation to, the manufacture of exempted goods rfekl.Ce,· '° (4,provision of exempted services subject to the conditions and pr d e, ,s
specified in sub-rule (3A). The appellant has confirmed this in paragr ' o n
the appeal memorandums where · it is specifically mentioned t ·, so

respondents have.reversed CENVAT credit as per Rule 6(3A) of the CCR, $fa>
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CENTRAL TAX (Appeals),
AHMEDABAD.

The appeals filed by the appellant stand disposed off in above terms.9.

pi9
SUPERINTENDENT,
CENTRAL TAX (APPEALS),
AHMEDABAD.

ATTESTED

7. Further, the appellant has claimed that the adjudicating authority has
failed to verify whether the respondents have taken CENVAT credit of inputs
which were exclusively used for providing services to the government
organizations. The respondents have submitted before me Chartered
Accountant's certificates which clarify the fact that the respondents had

· offered services to the government organizations and they had discharged the
Service Tax liabilities and had availed CENVAT credit of Service Tax paid on
the services which were directly relevant to the govt. projects and also availed
credit of Service Tax paid on commonly used input services. In view of the
above, the allegation of the appellant does not sustain.

8. In ·view of the facts and discussions hereinabove, I reject the appeal
filed by the Department and uphold the impugned order.

9. 3r4lanai arr aa Rtw{ 3r@it ar fart 35uh al# fzn srar 1
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considering only the common input services. The respondents have further,
4 submitted before me a certificate from Vanraj & Co., Chartered Accountants,
.' certifying the same. The respondents are not supposed to reverse the eritire

credit as demanded by the department. If a person is engaged in
manufacturing dutiable & exempted goods or rendering taxable & exempted
services together then he has to determine and avail CENVAT Credit only on
those inputs or input services which are used for providing taxable services or
manufacturing dutiable goods. Therefore, I find that the respondents have
rightly reversed the common input services and are rightly eligible for the
amount of refund sanctioned to them.
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To,
M/s. JMC Projects (India) Pvt. Ltd.,
A-104, Shapath-4,
Opp. Karnavati Club, S. G. Road,
Ahmedabad- 380 015.
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. Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Ahmedabad (South).
3) The Dy./Asst. Commissioner, Central Tax, Division-VII (Satellite),

Ahmedabad.
4) The Asst. Commissioner (System), Central Tax, Hq., Ahmedabad (South).
5) Guard File.
6) P. A. File.


